










in the writing."40 
The trustee's exercise of his or her 

discretion in a Nevada discretion
ary trust can only be reviewed if 
the trustee acts "dishonestly, with 
improper motive or fails to act."4l 
"Regardless of whether a benefi
ciary has an outstanding creditor, 
a trustee of a discretionary interest 
may directly pay any expense on the 
beneficiary's behalf and may exhaust 
the income and principal ofthe trust 
for the benefit of such beneficiary."42 
Furthermore, creditors have an 
almost impossible task at trying to 
get a Nevada court to force a trustee 
to make a distribution out of a dis
cretionary trust. Nevada Revised 
Statutes §163.417 provides: 

1. A creditor may not exercise, and a court 
may not order the exercise of: 

(a) A power of appointment or any 
other power concerning a trust that is 
held by a beneficiary; 

(b) Any power listed in NRS 163.5553 
that is held by a trust protector as defined 
in NRS 163.5547 or any other person; 

(c) A trustee's discretion to: 
(1) Distribute any discretionary 

interest; 
(2) Distribute any mandatory interest 

which is past due directly to a creditor; or 
(3) Take any other authorized ac

tion in a specific way; or 
(d) A power to distribute a beneficial 

interest of a trustee solely because the 
beneficiary is a trustee .... 

*** 
3. A settlor may provide in the terms of 

the trust instrument that a beneficiary's 
beneficial interest may not be transferred, 
voluntarily or involuntarily, before the 
trustee has delivered the interest to the 
beneficiary.43 

Where Does the Client's Trust 
8elong? 

Ultimately, based upon the facts 
described in the example above, 
Jack created a discretionary trust 
in Nevada, as the Nevada statute 
prohibits a judgment creditor in 
the form of spousal and child sup
port from reaching trust assets or 
distributions therefrom. Nevada law 
addressed Jack's concern, whereas 
under Florida law, it appears an ar
gument can be made that based upon 
Bacardi, Mark's exception creditors 
could potentially obtain a garnish
ment of distributions once made 
by the trustee. Nevada specifically 
permits payments from the trust 

directly for the beneficiary's benefit 
and specifically states that no spouse 
or former spouse shall be considered 
a beneficiary unless clearly named or 
referred to as such. 

Conclusion 
Remedies provided to exception 

creditors of spendthrift trusts and 
discretionary trusts vary from state 
to state. As new trust codes are en
acted, issues such as the rights of an 
exception creditor to a continuing 
garnishment of a discretionary trust 
may come into dispute. It appears 
that Florida law could benefit from 
clarification on whether the benefi
ciary of a discretionary trust can be 
subject to a continuing garnishment 
that would cut the beneficiary off 
from any distributions the trustee 
decides to make. South Dakota and 
Nevada statutes provide greater clar
ity. Florida should consider its policy 
for exception creditors of discretion
ary trusts. If Bacardi is still intended 
to be the law for discretionary trusts, 
F.S. §736.0504 should be clarified. At
torneys practicing in Florida should 
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advise their clients of the differences 
in treatment of exception creditors, 
especially when clients consult their 
lawyers as to how to protect their 
children or other beneficiaries from 
potential judgments in the form of 
support.44 Until Florida law is clari
fied, advisors should consider using 
trusts in states such as Nevada and 
South Dakota if judgments resulting 
from divorce are likely against trust 
beneficiaries. 0 
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« Alaska is another state that provides 

debtors protection from exception credi
tors. See also ALAsKA STAT. §34.40.110. For 
a recent case alluding to the fact that the 
creditor's choice of law may not apply in 
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certain situations, see American Institu
tional Partners LLC v. Fairstar Resources, 
Ltd. , 2011 U.S. Dist. LEXIS 34385 (D. 
Del., Mar. 31, 2011). In Fairstar, Fairstar 
Resources, LTD, and Goldlaw PTY, LTD 
(collectively the "creditors") obtained 
charging orders in a Utah state coy.rt 
against American Institutional Pa:r;:t1iers, 
LLC, AlP Resort Development, ~C, and 
Peninsula Advisors, LLC, LLCs formed 
under Delaware law, and Mark Robbins 
(collectively "debtors"). Since the creditors 
sought to foreclose on the membership 
interests of the debtors, the debtors filed 
suit in Delaware, seeking a declaratory 
judgment that the creditors' foreclosures 
upon the debtors' membership inter
ests were invalid under Delaware law. 
Creditors responded by filing a motion to 
dismiss or transfer venue, arguing that 
Utah law applied. In denying creditors' 
motion, the Delaware court opined that 
even if the LLCs are registered to do 
business in Utah and have their principal 
places o(business there, the plaintiff's 
(debtors) choice offorum outweighed the 
origin of the claim in Utah. The court 
noted that factors in deciding whether 
the case should be transferred to Utah 
consisted of preference of the plaintiff; 
preference of the defendant; where the 
plaintiff's claim arose; the physical condi
tion and financial condition of the parties 
and the convenience of litigating in one 
jurisdiction as opposed to a different one; 
where the witnesses reside; where the 
documentary evidence is located; whether 
the judgment would be enforceable; 
practical considerations, such as the ease 
and expense of trial; the caseload of the 
district court; local interests; public policy 
considerations; and whether a judge in 
one state may apply the law of the other 
state. Here, none of the factors stood out 
to tip the scale in favor of creditors. 
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