

















advise their clients of the differences
in treatment of exception creditors,
especially when clients consult their
lawyers as to how to protect their
children or other beneficiaries from
potential judgments in the form of
support.* Until Florida law is clari-
fied, advisors should consider using
trusts in states such as Nevada and
South Dakota if judgments resulting
from divorce are likely against trust
beneficiaries.O
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Landmark First Nat’l Bank v. Haves, 467
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such disbursements.

% Bacardi, 463 So. 2d at 222.

% Id. (emphasis added).

2L See generally FLa. StaT. §736 (chapter
effective July 31, 2007).

22 FLA. STAT. §736.0503(3).

2 FLA. StaT. §736.0503(2).

2¢ FLA. STAT. §736.0504(2).

2 FLa. StaT. §736.0503(3)

2 FraA. StaT. §736.0504(2)(b).

2" Bacardi, 463 So. 2d at 222-23 (em-
phasis added) (The Florida Trust Code
preserves the ability for an exception
creditor to reach Bacardi requirements
that child support and alimony creditors
reach a beneficiary’s spendthrift interest
“only as a last resort.”).
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v. Lerman, 2009 N.J. Super. Unpub. LEXIS
2093 (App. Div. Aug. 4, 2009) (quoting Ba-
cardi in part, “The right of a third party to
garnish assets of a beneficiary of a spend-
thrift trust is limited to disbursements
from the trust and (i}f disbursements are
wholly within the trustee’s discretion, the
court may not order the trustee to make
such disbursements.”).

2 See Bacardi, 463 So. 2d at 222 (“This
state has always had a strong public
policy favoring the enforcement of both
alimony and child support orders....We
have weighed the competing public poli-
cies and, although we reaffirm the validity
of spendthrift trusts, we conclude that in
these types of cases the restraint of spend-
thrift trusts should not be an absclute bar
to the enforcement of alimony orders or
judgments. Florida’s interest in the en-
forcement of these awards under certain
limited circumstances is paramount to
the declared intention of the donor and
the restraint of a spendthrift trust.”).
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4 Alaska is another state that provides
debtors protection from exception credi-
tors. See also ALASKA STaT. §34.40.110. For
a recent case alluding to the fact that the
creditor’s choice of law may not apply in
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certain situations, see American Institu-
tional Partners LLC v. Fairstar Resources,
Ltd., 2011 U.S. Dist. LEXIS 34385 (D.
Del., Mar. 31, 2011). In Fairstar, Fairstar
Resources, LTD, and Goldlaw PTY, LTD
(collectively the “creditors”) obtained
charging orders in a Utah state coyrt
against American Institutional Partfiers,
LLC, AIP Resort Development, ELC, and
Peninsula Advisors, LLC, LLCs formed
under Delaware law, and Mark Robbins
(collectively “debtors”). Since the creditors
sought to foreclose on the membership
interests of the debtors, the debtors filed
suit in Delaware, seeking a declaratory
judgment that the creditors’ foreclosures
upon the debtors’ membership inter-
ests were invalid under Delaware law.
Creditors responded by filing a motion to
dismiss or transfer venue, arguing that
Utah law applied. In denying creditors’
motion, the Delaware court opined that
even if the LLCs are registered to do
business in Utah and have their principal
places of business there, the plaintiff’s
(debtors) choice of forum outweighed the
origin of the claim in Utah. The court
noted that factors in deciding whether
the case should be transferred to Utah
consisted of preference of the plaintiff;
preference of the defendant; where the
plaintiff’s claim arose; the physical condi-
tion and financial condition of the parties
and the convenience of litigating in one
jurisdiction as opposed to a different one;
where the witnesses reside; where the
documentary evidence is located; whether
the judgment would be enforceable;
practical considerations, such as the ease
and expense of trial; the caseload of the
district court; local interests; public policy
considerations; and whether a judge in
one state may apply the law of the other
state. Here, none of the factors stood out
to tip the scale in favor of creditors.
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