










creditors concludes that, with respect tospendthrift trusts, 
20 states include child support and alimony 
aception creditors. ~ith~r byadopting th~ UTe. bystatut~ 
independ~nt of the UTe or by cast Iaw.1:! According 
to Vitollo, 10 jurisdictions (including the District of 
Columbia) includ~ child support (but not alimony) 
exc~ption creditors. and 20 states fail to full y protect 
spendthrift trusts from claims for child support or ali­
mony. Vitollo's article doesn't address exception credi­
lOTS for discretionary trusts. 

In light of th~ fact that as many as 30 states provide 
some type of exception creditor access to spendthrift 
trusts, it appears that for those beneficiaries known to 
have exposur~, forum shopping for mor~ protective 
jurisdictions may be advisable. Furth~rmor~. based 

Nevada specifically d isallows 

claims of spouses, former spouses, 

children and dependents, 

on -Trust for Divorced Son; even for states that may 
have limited or eliminated rights of exception creditors. 
great~r certainty should be provided. Jack's primary 
conc~m is what happens when a distribution is made 
10 his son Mark Even if Mark's former spouse couldn't 
force the trustee of Mark's trust to make a distribution, 

to or (or th~ ~nefit of the beneficiary," 
In the Matter ofGoodlmtder do Tampmi- is an exam· 

pie under New Hampshire's lITe law, in which the court 
d« idtd that a former spouse may R:ach limittd funds 
in a discretionary trust with a Judgment for support. 
The Supreme Court of New Hampshire held that a trial 
court's award of alimony 10 the spouse of a beneficiary 
of a discrrtionary trust governed by New Hampshire 
law with the payment of the alimony amount contingent 
on the beneficiary spouse's r«eipt of trust distributions 
was in error!' The trial court had determined thai the 
spouse of the trust beneficiary .. , .. is awarded $50,000 per 
year in alimony to mttt his 'most basic needs: ..... The 
trial court dir«too the trust benefidary to .... . pay him 
fifty percent of any distribution she receives from the 
EMT Trusts up to $50,000 ptr ca1endar yur, which 
the EMT Trust trustee shall pay to him directJy."u On 
appeal. the court staled that under the provisiOns of 
the UTe. a former spowe Is entitled to seek a trust 
distribution to meet his most basic needs. regard­
less of whether a trustee makes a distribution to th~ 
ben~ficiary.JO 

For those di~nts d~siring gr~at~r certainty that 
their beneficiaries (and not the beneficiary's former 
spouse» will benefit from trust assets und~r existing 
law, advisors should suggest jurisdictions that pro­
vid~ gr~ater protection of lrust benefidari~s who may 
be subj~ct 10 judgmtnts resulting from divorc~. Two 
of the jurisdictions that appear to be most protective of 
such ben~fidaries are South Dakota and Nevada. 

could th~ form~r spouse have a continuing garnish- Comparison to UTe 
menl as described in BacDrdi? Even if th~ trusl assets N~ith~r South Dakota nor Nevada adopted th~ mc. 
must first reach Mark., doesn't that create a gam~ of cat Their protection of trust ben~ficiaries from claims of a 
and mouse, with th~ judgment creditor spouse forced spouse. former ~ or chUd as a result of a judgment 
to monitor Mark's accounts? Why not find a state that In the form of support is clear and provides great 1atitud~ 
specifically prohibits a continuing garnishment and, by to trustees. 
statute, permits a trustee to make distributions for the South Dakota. South Dakota's statute leaves littl~ 
benefit of a beneficiary, ~ven a ben~ficiary subject to a room for misund~rstanding. For example. unlin th~ 
judgm~nt for support from a spouse or child?D me. which doesn't defme th~ word -reach; South 

BDcDrdi serves as an exampl~ of how a court could Dakota Codified Laws (SDCL) Section 55-1-24(6) states 
rul~ wh~n ask~d to d~t~rmin~ if a continuing garnish- that a creditor can't reach assets in a discretionary trust 
m~nt could be obtained by a former spous~ or child and d~fines "reach- as: "to subject th~ distribution to a 
with a judgmenl for support. If a court could rul~ that judgment. decree, garnishment, DttlUhm~"t, execution, 
a continuing garnishm~nt wouJd be effective. it would levy, creditor's bill or other I~ equitable, or adminis-
also appear that a trustee who circumvents th~ con- tratitt process. reli~( or control of any court. tribunal, 
tinuing gamishm~nt by malting distributions for the ag~ncy. or other entity as provided by la~ 
bendit of a ben~ficiary could be liable to th~ creditor 1 SDCL Section 55-1-35 states that a declaration in a 

___ to_ the extent the trustee .:ntinues to mak~ pa~~~ts~ trust that the interest of th~ beneficiary "shall be hdd 
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subject to a spendthrift trust" is sufficient to restrain 
voluntary or involuntary alienation." SDCL Sec­
tion 55-1-35 additionally states: 

Regardless of whether a beneficiary has any out­
standing creditor, a trustee of a spendthrift trwt 
may directly pay any expense on behalf of such 
beneficiary and may exhaust the income and prin­
cipal of the trust for the benefit of such beneficiary. 
No trustee is liable to any creditor for paying the 
expenses of a beneficiary of a spendthrift trust "II 

South Dakota law states that a beneficiary's support 
interest doesn't rise to the level of a property interest" 

If the trust contains a spendthrift provision, not­
withstanding the beneficiary's right to force a dis­
tribution with regard to a mandatory or support 
interest, no creditor may force a distribution [nor 
reach a present or future support distribution] 
with regard to a mandatory or support interest" 

Even if a beneficiary has an outstanding creditor, the 
trustee of a mandatory or support interest: 

... may directly pay any expense on behalf of such 
beneficiary. No trustee is liable to any creditor for 
paying the expenses of a beneficiary of a manda­
tory or support interest.-

Further, a discretionary interest is explicitly 
defined as a -mere expectancy" in South Dakota: 

[nlo creditor may force a distribution with regard 
to a discretionary interest_ No creditor may 
require the trustee to exercise the trustee's dis­
cretion to make a distribution with regard to a 
discretionary interest 01 

A South Dakota court can't: 

[olrder a fiduciary to change a decision to exercise 
or not to exercise a discretionary power conferred 
by this chapter uruess it determines that the deci­
sion was an abuse of the fiduciary's discretion. A 
fiduciary's decision is not an abuse of discretion 
merely because the court would have exercised 
the power in a different manner or would not have 
exercised the power. U 

Nevada. Nevada's spendthrift trust statute dates back 
to 1939 and was significantly enhanced in 1999 by 
enlarging the class of permitted beneficiaries of spend­
thrift trusts and the types of spendthrift trusts to which 
the law of Nevada applied. fJ There's no statutory allow­
ance for exception creditors, and Nevada specifically 
disallows claims of spouses. former spouses, children 
and dependents. Nevada Revised Statutes (NRS) Sec­
tion 166.090 provides that a: 

[pJrovision for the beneficiary will be for the 
support, education, maintenance and benefit of 
the beneficiary alone, and without reference to 
or limitation by the beneficiary's needs. station 
in life, or mode of life, or the needs of any other 
person, whether dependent upon the beneficiary 
or not." 

NRS Section 166.080 adds that: 

(tlhe beneficiary or beneficiaries of such trust 
shall be named or clearly referred to in the writ­
ing. No spouse, former spouse, child or dependent 
shall be a beneficiary uruess named or clearly 
referred to as a beneficiary in the writing." 

11le trustee's exercise of his discretion in a Nevada 
discretionary trust can only be reviewed if the trustee 
acts " dishonestly, with improper motive or fails to act. .... 

Regardless of whether a beneficiary has an out­
standing creditor, a trustee of a discretionary 
interest may direaJy pay any expense on the 
beneficiary's behalf and may exhaust the income 
and principal of the trust for the benefit of such 
beneficiary.'" 

Furthermore, creditors face an almost impossible 
task in trying to get a Nevada court to force a trustee 
to make a distribution out of a discretionary trust. NRS 
Section 163.417 provides: 

1. A creditor may not exercise, and a court may 
not order the exercise of. 
(a) A power of appointment or any other 

power concerning a trust that is held by a 
beneficiary; 

(b) Any power listed in NRS 163.5553 that 
is held by a trust protector as defined in 
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NRS 163.5547 or any oth~r prrson; 
(c) A truste~s disc~tion to: 
(I) Distribut~ any discrttlonary interest; 
(2) Distribut~ any mandatory interest which 

ls past du~ directly to a creditor; or 
(3) Take any oth~r authoriud action in a 

sp«ific way; or 
(d) A power to distribut~ a beneficial int~rest 

of a trustee sol~ly because th~ ben~ficiary 
is a trustee ... 

3. A settlor may provid~ in th~ terms of th~ trust 
instrum~nt that a bendiciarYs bene6cial interest 
may not be transferred. voluntarily or involun­
tarily. before the trustee has dtlivem:i the interest 
to th~ ben~fidary.· 

Picking the Best Jurisdic t ion 
Planners who art aware: of situations similar to those in ,rust for Divorced Son- should be aware of th~ signifi­
cant diffm:nces in th~ law and consider th~ best jurisdic­
tion if such facts arise. ~ law is clear for those states 
adopting lITC Sections 503 and 504 without modifica­
tion: Trwt assets are subjKl to limit~ claims of a spouse. 
fonner spouse or child G~at~r analysis is required for 
states that modifi~ or omitted these sections. 

Rcm~i~s provid~ to aception cr~itots of sprnd­
thrift trusts and discmionar y trusts vary from stat~ 
to stat~. Bastd on unc~rtainty descri~ above, issues 
such as the rights of an exception creditor to a continu­
ing garnish.m~nt of a discretionary trust may com~ into 
disput~. Attorneys should revi~w state laws to dd~rmin~ 
wheth~r the beneficiary of a discretionary trust can be 
subject to a continuing garnishment that would cut th~ 
bendidary off from any distributions th~ trusUe dtddes 
to make or wheth~r a trustee can make payments for 
the benefit of a benefidary known to be subjKl to a 
judgm~nt for support of a fonn~r spouse or child. South 
Dakota and Nevada statutes appear cl~ar and most pro­
tective of beneficiaries and trustees. AttolllC')'S should 
advise their clients that there ar~ significant differences 
in matm~nt of exception creditors based on stat~ laws, 
especially when cli~nts consult their lawyers as to how to 
protKl their childr~n or oth~r beneficiaries from pot~n­
tial judgm~nts in th~ funn of support 

Based on th~ lITe and the examples of clarity pro­
vid~ in Nevada and South Dakota, states that have 
a public policy to protttt beneficiaries of an lrre­
vocabl~ spendthrift and/or disaetionary trust should 
consider th~ inclusion of provisions such as Nevada's 

and South Dakota's and th~ deletion of aceptlon 
creditors Included in UTC Sections 503 and 504. 
How~v~r, many states will decide that public pol­
icy should be to protKl fonner spouses and chil­
dren having judgments in tb~ fonn of support. These 
issues shouJd be darifi~ to avoid futurt litigation. • 

-numb to Thomas O. wtlls, sJuJreholtkr of the 
firm of Thomas o. Wells, P.A. in Coral Gabl£S, Fkt., 
for his review ,md thoughtful comments. We also 
cu:knowkdgt tJ11d tJppreritJl~ th~ tZSSisttJTJa of Michad 
Sn«ringrr. tZSSocitJle at the Law Offices of NeJron d0-
Nelson, P.A. in North MitJmi Bueh, Fla., in prepara­
tion of this cutick Ilnd MOnJl Bentz, shtJreholder of the 
Bentz Law Firm P.A. in Sunrise. fttJ. . in preparation 
of "Trmtment of Exception Creditors by UTe Simes: 
avtlilab~ at http://wttJlthmat1agement.comiestate-pktn­
mng!tretJtment-uaption-creditors-UTe-sttJtes. 
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