














creditors concludes that, with respect to spendthrift trusts,
20 states include child support and alimony
exception creditors, either byadopting the UTC, by statute
independent of the UTC or by case law.” According
to Vitollo, 10 jurisdictions (including the District of
Columbia) include child support (but not alimony)
exception creditors, and 20 states fail to fully protect
spendthrift trusts from claims for child support or ali-
mony. Vitollo’s article doesn't address exception credi-
tors for discretionary trusts.

In light of the fact that as many as 30 states provide
some type of exception creditor access to spendthrift
trusts, it appears that for those beneficiaries known to
have exposure, forum shopping for more protective
jurisdictions may be advisable. Furthermore, based

Nevada specifically disallows
claims of spouses, former spouses,

children and dependents.

on “Trust for Divorced Son,” even for states that may
have limited or eliminated rights of exception creditors,
greater certainty should be provided. Jack's primary
concern is what happens when a distribution is made
to his son Mark. Even if Mark’s former spouse couldn’t
force the trustee of Mark’s trust to make a distribution,
could the former spouse have a continuing garnish-
ment as described in Bacardi? Even if the trust assets
must first reach Mark, doesn't that create a game of cat
and mouse, with the judgment creditor spouse forced
to monitor Mark’s accounts? Why not find a state that
specifically prohibits a continuing garnishment and, by
statute, permits a trustee to make distributions for the
benefit of a beneficiary, even a beneficiary subject to a
judgment for support from a spouse or child?”

Bacardi serves as an example of how a court could
rule when asked to determine if a continuing garnish-
ment could be obtained by a former spouse or child
with a judgment for support. If a court could rule that
a continuing garnishment would be effective, it would
also appear that a trustee who circumvents the con-
tinuing garnishment by making distributions for the
benefit of a beneficiary could be liable to the creditor

to the extent the trustee continues to make payments

20 TRUSTS & ESTATES / wealthmanagement.com

to or for the benefit of the beneficiary.”

In the Matter of Goodlander & Tamposi” is an exam-
ple under New Hampshire's UTC law, in which the court
decided that a former spouse may reach limited funds
in a discretionary trust with a judgment for support.
The Supreme Court of New Hampshire held that a trial
court’s award of alimony to the spouse of a beneficiary
of a discretionary trust governed by New Hampshire
law with the payment of the alimony amount contingent
on the beneficiary spouse’s receipt of trust distributions
was in error.” The trial court had determined that the
spouse of the trust beneficiary ... is awarded $50,000 per
year in alimony to meet his ‘most basic needs’..”™ The
trial court directed the trust beneficiary to “...pay him
fifty percent of any distribution she receives from the
EMT Trusts up to $50,000 per calendar year, which
the EMT Trust trustee shall pay to him directly™ On
appeal, the court stated that under the provisions of
the UTC, a former spouse is entitled to seek a trust
distribution to meet his most basic needs, regard-
less of whether a trustee makes a distribution to the

. beneficiary™

For those clients desiring greater certainty that

. their beneficiaries (and not the beneficiary’s former

spouses) will benefit from trust assets under existing
law, advisors should suggest jurisdictions that pro-
vide greater protection of trust beneficiaries who may
be subject to judgments resulting from divorce. Two
of the jurisdictions that appear to be most protective of
such beneficiaries are South Dakota and Nevada.

Comparison to UTC

Neither South Dakota nor Nevada adopted the UTC.
Their protection of trust beneficiaries from claims of a
spouse, former spouse or child as a result of a judgment
in the form of support is clear and provides great latitude
to trustees.

South Dakota. South Dakota’s statute leaves little
room for misunderstanding. For example, unlike the
UTC, which doesn't define the word “reach South
Dakota Codified Laws (SDCL) Section 55-1-24(6) states
that a creditor can't reach assets in a discretionary trust
and defines “reach” as: “to subject the distribution to a
judgment, decree, garnishment, attachment, execution,
levy, creditor’s bill or other legal, equitable, or adminis-
trative process, relief, or control of any court, tribunal,
agency, or other entity as provided by law™

SDCL Section 55-1-35 states that a declaration in a
trust that the interest of the beneficiary “shall be held
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subject to a spendthrift trust” is sufficient to restrain
voluntary or involuntary alienation.* SDCL Sec-
tion 55-1-35 additionally states:

Regardless of whether a beneficiary has any out-
standing creditor, a trustee of a spendthrift trust

may directly pay any expense on behalf of such
beneficiary and may exhaust the income and prin- |
cipal of the trust for the benefit of such beneficiary.
No trustee is liable to any creditor for paying the
expenses of a beneficiary of a spendthrift trust.”

South Dakota law states that a beneficiary’s support
interest doesn't rise to the level of a property interest:”

If the trust contains a spendthrift provision, not-
withstanding the beneficiary’s right to force a dis-
tribution with regard to a mandatory or support
interest, no creditor may force a distribution [nor
reach a present or future support distribution]
with regard to a mandatory or support interest.”

Even if a beneficiary has an outstanding creditor, the
trustee of a mandatory or support interest:

. .. may directly pay any expense on behalf of such
beneficiary. No trustee is liable to any creditor for
paying the expenses of a beneficiary of a manda-
tory or support interest.”

Further, a discretionary interest is explicitly
defined as a “mere expectancy” in South Dakota:

[n]o creditor may force a distribution with regard
to a discretionary interest. No creditor may
require the trustee to exercise the trustee’s dis-
cretion to make a distribution with regard to a
discretionary interest."

Nevada. Nevada’s spendthrift trust statute dates back
to 1939 and was significantly enhanced in 1999 by
enlarging the class of permitted beneficiaries of spend-
thrift trusts and the types of spendthrift trusts to which
the law of Nevada applied.” There’s no statutory allow-
ance for exception creditors, and Nevada specifically
disallows claims of spouses, former spouses, children
and dependents. Nevada Revised Statutes (NRS) Sec-

| tion 166.090 provides that a:

[plrovision for the beneficiary will be for the
support, education, maintenance and benefit of
the beneficiary alone, and without reference to
or limitation by the beneficiary’s needs, station
in life, or mode of life, or the needs of any other
person, whether dependent upon the beneficiary
or not.*

NRS Section 166.080 adds that:

[tlhe beneficiary or beneficiaries of such trust
shall be named or clearly referred to in the writ-
ing. No spouse, former spouse, child or dependent
shall be a beneficiary unless named or clearly
referred to as a beneficiary in the writing.“

The trustee’s exercise of his discretion in a Nevada
discretionary trust can only be reviewed if the trustee
acts “dishonestly, with improper motive or fails to act.™

Regardless of whether a beneficiary has an out-
standing creditor, a trustee of a discretionary
interest may directly pay any expense on the
beneficiary’s behalf and may exhaust the income
and principal of the trust for the benefit of such
beneficiary.”

Furthermore, creditors face an almost impossible

| task in trying to get a Nevada court to force a trustee

A South Dakota court can't:

[o]rder a fiduciary to change a decision to exercise
or not to exercise a discretionary power conferred
by this chapter unless it determines that the deci-
sion was an abuse of the fiduciary’s discretion. A
fiduciary’s decision is not an abuse of discretion
merely because the court would have exercised
the power in a different manner or would not have
exercised the power.”
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to make a distribution out of a discretionary trust. NRS
Section 163.417 provides:

1. A creditor may not exercise, and a court may
not order the exercise of:

(a) A power of appointment or any other
power concerning a trust that is held by a
beneficiary;

(b) Any power listed in NRS 163.5553 that

is held by a trust protector as defined in
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NRS 163.5547 or any other person;
(c) A trustee’s discretion to:
(1) Distribute any discretionary interest;
(2) Distribute any mandatory interest which
is past due directly to a creditor; or
(3) Take any other authorized action in a
specific way; or
(d) A power to distribute a beneficial interest
of a trustee solely because the beneficiary
is a trustee...
3. A settlor may provide in the terms of the trust
instrument that a beneficiary’s beneficial interest
may not be transferred, voluntarily or involun-
tarily, before the trustee has delivered the interest
to the beneficiary.*

Picking the Best Jurisdiction

Planners who are aware of situations similar to those in
“Trust for Divorced Son” should be aware of the signifi-
cant differences in the law and consider the best jurisdic-
tion if such facts arise. The law is clear for those states
adopting UTC Sections 503 and 504 without modifica-
tion: Trust assets are subject to limited claims of a spouse,

former spouse or child. Greater analysis is required for |

states that modified or omitted these sections.

Remedies provided to exception creditors of spend-
thrift trusts and discretionary trusts vary from state
to state. Based on uncertainty described above, issues
such as the rights of an exception creditor to a continu-
ing garnishment of a discretionary trust may come into
dispute. Attorneys should review state laws to determine
whether the beneficiary of a discretionary trust can be
subject to a continuing garnishment that would cut the
beneficiary off from any distributions the trustee decides
to make or whether a trustee can make payments for
the benefit of a beneficiary known to be subject to a
judgment for support of a former spouse or child. South
Dakota and Nevada statutes appear clear and most pro-
tective of beneficiaries and trustees. Attorneys should
advise their clients that there are significant differences
in treatment of exception creditors based on state laws,
especially when clients consult their lawyers as to how to
protect their children or other beneficiaries from poten-
tial judgments in the form of support.

Based on the UTC and the examples of clarity pro-
vided in Nevada and South Dakota, states that have
a public policy to protect beneficiaries of an irre-
vocable spendthrift and/or discretionary trust should
consider the inclusion of provisions such as Nevada’s
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and South Dakotas and the deletion of exception
creditors included in UTC Sections 503 and 504.
However, many states will decide that public pol-
icy should be to protect former spouses and chil-
dren having judgments in the form of support. These
issues should be clarified to avoid future litigation. &

—Thanks to Thomas O. Wells, shareholder of the

" firm of Thomas O. Wells, PA. in Coral Gables, Fla.,

for his review and thoughtful comments. We also

. acknowledge and appreciate the assistance of Michael

Sneeringer, associate at the Law Offices of Nelson &
Nelson, PA. in North Miami Beach, Fla., in prepara-
tion of this article and Mona Bentz, shareholder of the
Bentz Law Firm PA. in Sunrise, Fla., in preparation
of “Treatment of Exception Creditors by UTC States,”
available at http://wealthmanagement.com/estate-plan-
ning/treatment-exception-creditors-UTC-states.
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